DFARS Case 2003-D087

Contractors Accompanying a Force Deployed
1.  Ref clause 252.225-70XX:

	ITEM
	TYPE
	PARA
	COMMENT
	RATIONALE

	1
	M
	(a)
	Delegation of authority from combatant to subordinate commanders, with respect to issuing direction to contractors, will need to be communicated clearly in the theater to avoid potential problems with “apparent authority”.
	Contractors need to know who specifically is authorized to provide them with direction. 

	2
	M
	(d)(5)
	Add “, e.g. in time of war” at the end of the sentence.
	Clarifies explicitly that the UCMJ does in fact apply to contractors in time of war.

	3
	M
	(e)(2)
	Change the last sentence to read: “This plan shall be provided to the Contracting Officer upon request, and shall be made available for review by the Contracting Officer’s Representative.
	Provides a hook for submission of the plan to the Contracting Officer.  Contracting Officer’s should obtain a copy of this plan.

	4
	M
	(g)(1)
	Add “and acceptable” at the end.
	The clause currently states, “All applicable specified security background checks are completed”, but this doesn’t necessarily require the checks to be acceptable.

	5
	M
	(c)(2)
	Add a new sentence to the end of the para as follows:  “Emergency resuscitative care will be provided as a minimum.  All other medical care will be in accordance with the terms of the contract.”
	Spells out minimum medical care provided by the Gov’t and it’s consistent with the new draft DoDI on Management of Contractor Personnel During Contingency Operations.

	6
	S
	(h)(2)
	Change “CONUS Replacement Center” to “CONUS Deployment Center”
	CONUS Replacement Center is an Army-centric term.  The AF for example does not use central CONUS Replacement Centers.

	7
	M/A
	(h)(2)
	Change “theater” commander to “Combatant” commander and “his” to “their”
	Theater commander is not defined in the clause so Combatant commander should be used to be consistent. 

	8
	M
	(h)(3)
	Delete “to the point of issue” at the end of the sentence and insert “to the Government as directed by the Contracting Officer or Contracting Officer’s Representative”.
	Provides flexibility for the C.O. to direct the contractor on where to return organizational clothing and individual equipment - it may not always be the point of issue.

	9
	M
	(i)(2)
	Change “If the Combatant Commander authorizes the carrying of firearms, the military may issue weapons and ammunition to the Contractor for issuance to specified contractor employees” to “If the Combatant Commander authorizes the carrying of firearms, the contractor may be issued weapons and ammunition for issuance to contractor employees.”
	The word “specified” isn’t clear and could be interpreted to mean the government specifies which contractor personnel would be issued the firearm, which the government isn’t allowed to do.  Also, it eliminates the possibility of the contractor having to ask the government to change the specified employee for firearm issuance, causing a delay and impacting the contractor’s ability to respond quickly to changing security conditions. 

	10
	M
	(j)
	Consider deleting “in-person”.
	The government shouldn’t dictate to the contractor on how they notify their employees’ next of kin in the event of a death.  

	11
	S
	(k)
	Ref Evacuation of Bodies.  Suggest deleting the existing sentence and inserting “Government contractors who die while in direct support of U.S. forces shall fall under the DoD Mortuary Affairs program as described in DoD Directive 1300.22.”
	Consistent with the draft DoDI on Management of Contractor Personnel During Contingency Operations.

	12
	M
	(n)
	Processing and departure points.  Add “deployment” after “unit”.  Also, add a sentence at the end as follows: “The deployment center shall conduct deployment processing to establish initial contractor visibility and accountability, issue identification cards as required, provide medical and dental screening including required immunizations if necessary, and provide any required training.”
	Provides more detail and notifies the contractor of the purpose of the deployment center.

	13
	M
	(n)
	Add subpara (1) as follows:  “A letter of authorization, signed by the Contracting Officer, shall be required for contractor personnel to process through a deployment center, to travel to, from, and within the theater of operations, and to identify any additional authorizations and privileges”
	Validates contractor requirement to deploy in support of military operations and specifically outlines support provisions included in the contract for government theater support personnel.

	14
	M
	(q)
	Delete “because of enemy or terrorist activity or natural disaster”.
	Overly restricts the instances where a contractor may be directed to take action.  Direction may be required due to an emergency situation not caused by any of these instances.

	15
	S
	(q)
	Change “Contractor or contractor employee to undertake any action as long as those actions do not require …” to “Contractor or contractor employee to undertake any action as long as those actions are legal and do not require”
	It’s critical that any direction provided to a contractor by government personnel is legal.


