Public Comments on Interim Rule

DFARS Case:
2003-D081

Case Title:
Unique Item Identification and Valuation

Christian Doctrine Applicability

It is my understanding that the Christian Doctrine applies to clauses that express a "significant or deeply ingrained strand of public procurement policy" and has been found to apply to clauses implementing Termination for Convenience of the Government, the Buy American Act and Truth in Negotiations Act.  (G.L. Christian and Associates v. United States, 312 F.2d 418 Ct.Cl. 1963)

· Article I Section 8 of the United States Constitution authorizes Congress to collect taxes to pay for the "common Defence and general Welfare of the United States"

· In the past decade, in addition to collecting taxes to pay for the common Defence, Congress has passed: (1) the Chief Financial Officers Act of 1990; (2) the Government Management Reform Act of 1994; (3) the Government Performance and Results Act of 1993; and (4) the Federal Financial Management Improvement Act of 1996.

· The General Accounting Office (GAO), an agent of Congress, published a report in March, 2002 (GAO-02-447G) in which it stated that "the risk is high that the Congress, managers of federal agencies, and other decision makers are not receiving accurate information for making informed decisions about future funding, oversight of federal programs involving inventory, and operational readiness."

· The Department of Defense, in response to these and other reporting deficiencies, has established a Policy regarding the Unique Identification of Tangible Assets.  This UID Policy applies to a wide range of military items.

· In addition to new solicitations, current guidance, the "Department of Defense Guide to Uniquely Identifying Items, Assuring Valuation, Accountability and Control of Government Property (Version 1.3 Dated 11-25-2003)" anticipates modification of existing contracts to implement the UID Policy.

· The guidance also indicates the importance of UID in satisfying the the needs of warfighters for specific military material.

The UID Policy, as set forth by the acting DUSD(AT&L), supports one of the most fundamental duties of the Federal Government, "to provide for the common defence," while concurrently addressing perceived shortcomings in the Executive branch's compliance with requirements established by the Legislative branch.

While it fails on the "deeply ingrained" aspect, it appears, given the above facts, that DoD's UID policy may have sufficient weight to be deemed "significant" by the Judicial branch of the U.S. Government.

Is it DoD’s understanding that the Christian Doctrine may apply, or will the requirement to mark items over $5,000 be applicable only to those contracts in which DFARS 252.211-7003 is cited?

----------------------------

Drawing Changes

Will drawings have to be changed prior to adding the physical UID marking to items?  

(1) If not, will items be rejected for not conforming to drawing?

(2) If so, are drawing changes to be bid the first time a solicitation is received for a particular item?

----------------------------

Text of Paragraph (3)

211.274–1 Item identification.

(a) DoD unique item identification, or a DoD recognized unique identification equivalent, is required for—

(1) All items for which the Government’s unit acquisition cost is $5,000 or more;

(2) Items for which the Government’s unit acquisition cost is less than $5,000, when determined necessary by the requiring activity for serially managed, mission essential, or controlled inventory equipment, repairable items, or consumable items or material; and

(3) Subassemblies, components, and parts embedded within an item identified on a Contract Data Requirements List or other exhibit (see http://www.acq.osd.mil/uid). 

The way paragraph (3) is worded all lower level assemblies of an item on a CDRL require UID marking.  Suggest re-wording to “Subassemblies, components, and embedded parts identified on a Contract Data Requirements List or other exhibit.”

----------------------------

The remaining comments are in response to DoD’s Responses to Industry Comments published in the Federal Register on December 30, 2003.

6. Comment: Numerous comments were received addressing the methodology for assessing the Government’s acquisition cost of items for cost-type contracts.

DoD Response: As a result of the concerns raised in the comments, DoD has redefined the Government’s unit acquisition cost for cost-type line, subline, or exhibit line items, as the Contractor’s estimated fully burdened unit cost to the Government for each item at the time of delivery.

Comment on DoD Response:  The financial elements of a CPFF contract are Estimated Cost + Fixed Fee = Estimated Price.  

(1)  Does the phrase “estimated fully burdened unit cost” refer to Estimated Cost or Estimated Price?  

(2)  How does the Contractor “estimate” fully burdened cost?

(a)  Actual Costs to date?


(i)  If so, what constitutes “Actual Costs”



(A) Direct costs with indirect costs at the provisional billing rate?



(B) Direct costs with indirect costs at Forward Pricing Rate Agreement rates?

(b)  Proposed Costs?

(i)  If so, would this include profit?

Confusion surrounding valuation of assets during delivery of material on a Cost Reimbursement contract may delay Government Quality Assurance Representative (QAR) approval of DD250.  Without objective, unambiguous direction, QARs have nowhere to turn for the “answer” and will be left to interpret the matter themselves.  This will lead to broad ranges of interpretation.  Lack of consistent interpretation may seriously diminish the value of the collected data to DoD.  That is, the Government may not obtain meaningful acquisition cost of fielded items. 
----------------------------

12. Comment: A respondent asked whether unique identification requirements will apply to classified contracts; another respondent asked whether the requirements will apply to foreign military sales contracts.

DoD Response: Yes. There are no exceptions to the policy.

Comment on DoD Response:  Regarding classified contracts, the Enterprise element of UID will provide immediate tracking to source of material.  This tracking to source may be inconsistent with national security requirements.  Also, an otherwise unclassified DD250 may become classified.  This may have a negative impact on payment. 

----------------------------

17. Comment: Procedures should be developed to address how unique identification will be constructed when the Government buys items that are surplus, remanufactured, or overhauled after initial manufacture.

DoD Response: If the item does not already have unique identification and meets the criteria for unique identification, the enterprise furnishing the item must provide unique identification marking as part of the purchase price.

Comment on DoD Response:   What if the clause at 252.211-7003 is not included in the solicitation for the remanufacture or overhaul?  Is it likely that the Christian Doctrine would apply?

----------------------------

22. Comment: A respondent asked whether references to ‘‘cost’’ should be changed to ‘‘value,’’ and whether all references to contract line item structure should be incorporated in the prescriptive language of DFARS Part 75199 Federal Register / Vol. 68, No. 249 / Tuesday, December 30, 2003 / Proposed Rules 204 rather than DFARS Part 11 requirements policy.

DoD Response: For clarity, all references to ‘‘value’’ have been removed, and ‘‘unit acquisition cost’’ has been more clearly defined. This interim rule removes the prescriptive policy in DFARS Part 204 that was added by the previous interim rule.

Comment on DoD Response:  “Unit Acquisition Cost” is an ambiguous term.  It may have many meanings.  For example, is it from the Government’s perspective or the contractor’s perspective.  If the Government’s perspective, what part of the Government?  See definitions of “Price” vs. “Cost” throughout DCAAM, DCMA One Book, DFARS 215 (negotiated procurements) and other documents.
----------------------------

23. Comment: A respondent asked whether valuation needs to be captured down to zero. The respondent suggested that the cost of capturing the value of low-dollar items under cost-type contracts may exceed the benefits.

DoD Response: The definition of ‘‘unit acquisition cost’’ under cost-type line items has been changed to capture the contractor’s estimate of the Government’s unit cost. This should avoid the unnecessary administrative burden envisioned by the respondent.

Comment on DoD Response:  Contractor’s estimate of Government’s unit acquisition cost or Government’s unit acquisition price?

----------------------------

24. Comment: A respondent asked how development items are to be handled. For example, how will a subline item for development work on one or more pieces of hardware be identified and part numbered?

DoD Response: The estimated unit acquisition cost for a development item will be handled the same as the estimated unit acquisition cost for any other delivered item. The contractor will use its business judgment to provide the Government with its best estimate of the fully burdened cost to the Government.

Comment on DoD Response:  Is a development item a research item?  Other documentation  states that research items are not subject to UID part marking or value declaration requirements.

----------------------------

28. Comment: A respondent suggested that the Valuation paragraph (formerly paragraph (e)) of the clause at 252.211–7003, is unnecessary. The assignment of value for items to be delivered to the Government should be a contracting officer responsibility under DFARS 204.7103. The language in the rule creates an additional ‘‘reporting’’ requirement that is inconsistent with existing processes and the Paperwork Reduction Act determination.

DoD Response: Do not concur. The valuation portion of the rule is the data currently provided on the DD Form 250, Material Inspection and Receiving Report.

Comment on DoD Response:  Existing regulations do NOT require assignment of value for items delivered to Government.  To wit: 

252.246-7000 Material Inspection and Receiving Report reads as follows:

As prescribed in 246.370, use the following clause:

MATERIAL INSPECTION AND RECEIVING REPORT (MAR 2003)

(a) At the time of each delivery of supplies or services under this contract, the Contractor shall prepare and furnish to the Government a material inspection and receiving report in the manner and to the extent required by Appendix F, Material Inspection and Receiving Report, of the Defense FAR Supplement.

(b) Contractor submission of the material inspection and receiving information required by Appendix F of the Defense FAR Supplement by using the Wide Area WorkFlow-Receipt and Acceptance (WAWF-RA) electronic form (see paragraph (b)(1) of the clause at 252.232-7003) fulfills the requirement for a material inspection and receiving report (DD Form 250).

(End of clause)

DFARS F-301(b)(19) instructs the individual completing a DD Form 250 to complete block 19 as follows:

(19) Block 19 -- Unit Price.  The contractor may, at its option, enter unit prices on all MIRR copies, except as a minimum:

(i) The contractor shall enter unit prices on all MIRR copies for each item of property fabricated or acquired for the Government and delivered to a contractor as Government furnished property (GFP).  Get the unit price from Section B of the contract.  If the unit price is not available, use an estimate.  The estimated price should be the contractor’s estimate of what the items will cost the Government.  When the price is estimated, enter an “E” after the unit price.

(ii) Use the procedures in F-306 when the MIRR is used as an invoice.

(iii) For clothing and textile contracts containing a bailment clause, enter the cited Government furnished property unit value opposite “GFP Unit Value” entry in Block 16.

----------------------------

29. Comment: DFARS Appendix F should be revised to specify the data the Government needs on the DD Form 250 or Memo of Shipment. These existing documents should be the vehicle through which the Government collects the desired data. Most of the data listed in the Item records paragraph (formerly paragraph (d)) of the clause at DFARS 252.211–7003 is already available in the contract and on the DD250/Memo of Shipment. The DFARS rule should require contractors to continue to provide that data on those documents with the addition of the unique identification specific data; once Wide Area WorkFlow revisions are fully operational, the Government will have the data and the mechanism to populate its data base without further contractor intervention.

DoD Response: Revisions to DFARS Appendix F are being considered separately under DFARS Case 2003–D085, as part of DoD’s DFARS Transformation Initiative.  

Comment on DoD Response:  In April, 2003 I suggested to DCMA a “WAWF-ized” DFARS Appendix F to address certain inconsistencies between DFARS Appendix F and Wide Area Workflow (WAWF) (e.g. date formats and National Stock Number formats).  I received the same “we’re looking at a complete DFARS re-write” response from DCMA.  Industry cannot make investment plans around providing UID information to DoD via the Material Inspection and Receiving Report until such time as DFARS Appendix F is re-written.

C. Garcia

3/1/2004


