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CASF WESTERN RESERVE UNIVERSITY




October 10, 2005

Ms. Amy Williams 
Defense Acquisition Regulation Council

OUSD (AT&L) DPAP (DAR)
IMD 3C132

3062 Defense Pentagon 

Washington, D.C.  2-301-3062 


RE:  DFARS Case 2004-D010

Dear Ms. Williams: 

Case Western Reserve University (Case) is submitting a letter of comment on the DFARS Case 2004-D010 that was published in the Federal Register on July 12, 2005.   The notice requests comments on the proposed rule related to export controls’ regulations that affect U.S. universities. 

Case is the leading independent, research intensive university in Ohio, holding membership in the Association of American Universities and the Council of Government Relations, among others.  The University enrolls more than 10,000 students with 40 percent in undergraduate programs and the balance in graduate and professional programs.  The University’s approximately 1,200 international students represent 89 nations.  There are approximately 2,300 full-time faculty and 3,100 full-time staff.  
Research awards from all sources were approximately $374.9 million for the academic year ending June 2004. University faculty and students often work through one or more of Case’s 100 designated research centers and laboratories, many of which are interdisciplinary in nature, in addition to traditional departmental facilities.  The University counts 13 Nobel laureates among its alumni and current and former faculty.  These statistics demonstrate the University’s significant interest and concern related to the Department of Defense’s proposed rule and its bearing on the University’s ability to carry out its significant research enterprise to the benefit of the nation and society.
COMMENTS 

1.
National Security Decision Directive (NSDD) 189 

Case Western Reserve holds the security of the United States in the highest regard and we continue to support national security.  Case, as other major research intensive universities, has conducted, and continues to conduct, fundamental research pursuant to the policy expressed in National Security Decision Directive (NSDD) 189, which provides that classification is the only appropriate mechanism for government control of fundamental research information.  For many years the policy has protected concerns about the small portion of U.S. academic research that could pose a serious security risk for the U.S.  We are not aware of evidence that has been presented to indicate this approach has been ineffective.  
However, the Department of Defense’s (DOD) Notice of Proposed Rule Making (NPRM) fails to reference the existing controls under NSDD 189, including its acknowledgment of the unique nature of fundamental research in universities.
Because of this failure to reference existing policy, the University is concerned that DOD contracting officers, relying on the proposed regulations, will routinely include the newly proposed contract clause in all contracts, even in cases where no controlled information is exchanged or where such information would be considered exempt under the fundamental research exemption.  The proposed rule suggests that DOD contracting officers include the contract clause if, during the course of the contract, the contractor “may” gain access to export controlled information or technology.  Contracting officers are likely to include the clause even in situations where no export controlled information is required, because the language in the proposed rule does not state that the contractor “must” or “shall” have access to the controlled information or technology to complete the contract.  Case’s concern is that this imprecision in language provides contracting officers with excessive leeway in determining when the overly restrictive language is included and encourages them to do so to shield themselves from potential liability or fault.  

The likely effect is that the newly proposed contract clause will be included in contracts when it should not apply, since Case’s work would not include transfer of export controlled information or technologies and/or the information or technology would be exempt under the fundamental research exemption.  This particularly is true when the University is a subcontractor to an industry prime contractor.  These difficulties in the flow-down of clauses in subcontracts to universities from industry prime contracts has been delineated in the analysis of troublesome research clauses provided jointly by the Association of American Universities and the Council on Government Relations.
In sum, the insertion of this contract language effectively would impose restrictions on research to which it would not otherwise apply or that previously has been identified as exempt.  Further, it is our perspective that such terms of the contract would exceed the requirements of existing export control regulations – for example, the Export Administration Regulations (EAR) and International Traffic in Arms Regulation (ITAR) – unintentionally, and detrimentally, extending its effect.
2. Concerns with badging requirements for foreign-nationals 

The NPRM requires that access control plans shall include “unique badging requirements for foreign-nationals and foreign persons and segregated work areas for export-controlled information and technology.”    We strongly believe that the requirement is overly prescriptive and exceeds requirements contained in EAR and ITAR.  Separation of students and work areas is in direct conflict with the educational mission of Case and other universities; it is a significant factor in our decision not to conduct classified research on our campus.  The integration of research and education, and the unencumbered and free exchange of new ideas that result from intellectual discourse, require that access to classrooms and laboratories be unrestricted.  Students’ participation is vital to the conduct of university-based research.  The ongoing movement of students and visiting researchers in and out of our laboratories ensures original ideas and new talent, which helps to foster creative, innovative and beneficial research.
The requirement to badge and separate international students and scholars is counter to a dynamic and productive university research environment, and hinders university education and research and discourages international students and researchers from coming to Case and our sister institutions.  
3. No distinction between controls for embargoed nations versus others 

As stated earlier, Case holds the security of the United States in highest regard and will continue to support national security.  The proposed rule provides no distinction between controls that exist for foreign nationals from embargoed and “anti-terrorism” (AT) nations versus other nations.  Our concern is that since the proposed rule only refers to “controlled technologies and information,” contracting officers incorrectly will apply the newly proposed contract clause to all contracts, based upon controls which exist for individuals from embargoed and “anti-terrorism” countries.  The threshold at which control of information and technology is required from embargoed and AT nations is significantly lower than for individuals from other countries.  However, the proposed DOD clause does not recognize that the level of controls should vary based on the foreign-national’s citizenship and the specific technology involved.  The likely, and detrimental result will be that contracting officers will include the clause, even if individuals from embargoed or AT countries are not involved in the work being performed under the contract.  
4. DOD’s authority to interpret or enforce export control regulations uncertain

Case questions the basis for the authority of the Department of Defense and its contracting officers to interpret and to enforce export regulations and laws.  The Department of Commerce is responsible for (EAR) rule-letting and enforcement and the Department of State has similar responsibility for ITAR.  This presents a question as to whether DOD contracting officers possess the authority and training necessary to determine when export controls may or may not apply to a DOD contract.  It also raises the issue as to whether it is appropriate for DOD contracting officers to be involved in making these determinations.
5. Disincentive for U.S. universities to conduct DOD research  

We believe that the proposed rule will result in Case and other universities’ inability or unwillingness to accept DOD contracts.  Research intensive universities are best positioned, willing and able to conduct the Department’s research needs, which are critical to the nation’s security.  The proposed language will require that a burdensome clause be inserted in university-based contracts and subcontracts when contracting officers believe that export controlled information or technology may be involved.  It is our view that the NPRM, including the proposed contract clause, will cause confusion among agency contracting officers and university grant administrators.   This will result in an overly broad application of controls to university-based research, leading to prolonged contract negotiations involving export control provisions and resultant delays in research.  The result will be to discourage Case and other research universities, who are best qualified to perform vital national security research, from participating in DOD basic research.  This would be a disservice to the country and its citizens.  

Further, successful fundamental research relies on an open, international, collaborative and spontaneous research environment, serving as a catalyst for development of cutting-edge, innovative ideas that are pursued and explored.  The research enterprise on the Case campus accurately reflects this description. The restrictions imposed by the NPRM are in direct opposition to the innovative and creative atmosphere of our laboratories and would detrimentally affect key research and learning.  

Case Western Reserve University’s recommendations in response to proposed rule 

1. Case urges the Department of Defense to completely reject the Inspector General’s (IG) recommendations.   The DOD IG’s report fails to offer a persuasive basis for its recommendations and they should not be implemented.    

2. Should the DOD feel it necessary to make a change to existing contractual language, we urge the DOD to develop a shorter clause that states that the contractor is responsible for complying with existing export control laws and regulations and rules contained in EAR and ITAR.    There is no need for DOD to include the prescriptive clause outlined in the proposed rules in its contracts, especially when export control regulations currently exist within EAR and ITAR.  

3. As a member of the Association of American Universities (AAU) and the Council on Government Relations (COGR), Case supports the language provided by COGR in their revised version of the DFRAS Case.  The University recommends that DOD adopt the rewritten rule that was drafted and submitted by COGR.  

In summary, Case Western Reserve University holds the security of the United States in highest regard and the University is dedicated to carrying out our fundamental research activities in ways that support that commitment. We have significant concerns that the proposed rule will harm Case’s and its sister universities’ ability to conduct research on behalf of DOD, and thereby, will harm the research efforts of the agency and the nation’s security.  Case urges the Department of Defense to issue a second revised proposed rule for comment rather than issuing a final rule with changes.  It is our hope that the second proposed rule would consider Case’s and other universities’ comments and recommendations.  

Thank you for the opportunity to comment on this most important matter and its effects on Case, our international students and research scholars; and, the university’s ability to continue to support the scientific and technological advances critical to  the United States’ ability to maintain  its international superiority in these areas. 

Sincerely, 

John L. Anderson

Provost and University Vice President
Case Western Reserve University
10900 Euclid Avenue

Cleveland OH  44106

(216) 368-4346

cc: 

M. Carlson 

M. Coticchia 

E. Cottington 

J. Ornt 

