July 14, 2003

Defense Acquisition Regulations Council

ATTN:  Ms. Susan Schneider

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC  20301-3062

RE:  DFARS Case 2002-D003

Dear Ms. Schneider:

I am writing on behalf of the National Industries for the Blind, our 83 associated nonprofit agencies, and their nearly 5,000 blind employees across the country, concerning your proposed rule to implement Section 811 of the National Defense Authorization Act for Fiscal Year 2002 and Section 819 of the National Defense Authorization Act for Fiscal Year 2003.  

Incorporated as a private, non-profit organization in 1938, National Industries for the Blind (NIB) has been making a difference in the lives of thousands of people who are blind for more than half a century.  Our mission at NIB is to enhance the opportunities for economic and personal independence of persons who are blind, primarily through creating, sustaining and improving employment pursuant to the Javits-Wagner-O’Day Act (41 U.S.C. 46-48c). 

The Javits-Wagner-O'Day (JWOD) Program provides employment opportunities for over 36,000 Americans who are blind or have other severe disabilities by orchestrating Government purchases of SKILCRAFT and other products and services provided by nonprofit agencies employing such individuals throughout the country. In 1938, the Wagner-O'Day Act was enacted in order to provide employment opportunities for people who are blind by allowing them to manufacture products to sell to the Federal Government. 

In 1971, under the leadership of Senator Jacob Javits, Congress amended this Act to include people with severe disabilities and allow the Program to also provide services to the Federal Government. This extraordinary socioeconomic program provides Federal customers with a wide array of quality products and services, while providing thousands of people with severe disabilities real jobs and increased independence. 

The Committee for Purchase From People Who Are Blind or Severely Disabled (Committee for Purchase) is the federal agency with oversight of the JWOD Program. Through NIB and our sister Central Nonprofit Agency NISH (which serves people with a range of disabilities), the Committee currently works with more than 600 nonprofit agencies across the country, as well as in Puerto Rico and Guam, to provide employment opportunities to people who are blind or have other severe disabilities. The purchase of JWOD products and services by Federal customers helps battle the 70 percent unemployment rate faced by this untapped labor resource. 

We are concerned that the process laid out in the proposed rule overlooks the statutory requirement found at 41 U.S.C. 46-48c, which gives NIB second priority (behind FPI) for sale of products to the federal government, including the Department of Defense. For the purposes of this rulemaking, if the Secretary determines that an FPI product is not comparable in price, quality or time of delivery to products available from the private sector, the Department has a statutory obligation to determine whether the product is on the JWOD Procurement List maintained by the Committee for Purchase before putting that product out for competition.  If it is on the List, the product must be procured through the JWOD program pursuant to the procedures outlined in Section 3 of the JWOD Act.

We therefore suggest that the proposed rule be modified as follows:

“Sec. 208.602 (a)(iv) If the FPI product is not comparable in one or more of the areas of price, quality, and time of delivery – 

(A) Acquire the product using –

1. Procurement procedures as outlined in the Javits-Wagner-O'Day Act, Section 3 (41 U.S.C.§ 48);

2. Competitive procedures if the product is not on the JWOD Procurement List; or

3. The fair opportunity procedures in FAR 16.505, if placing an order under a multiple award task or delivery order contract;

(B) Include FPI in the solicitation process and consider…”

We appreciate the opportunity to provide these comments on this proposed rule.  Please do not hesitate to contact me if you have any questions or would like more information.

Sincerely,

Jim Gibbons

President and CEO

