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This document includes additional details and suggested alternatives that support the Research Foundation’s (RF) position on the proposed rulemaking in respect to 70 FR 39976, dated July 12, 2005 and 70 FR 46807 dated August 11, 2005.

Proposed Rule is Premature

Issue: The DOD proposed rule is premature because it has not acknowledged the Department of Commerce (DOC) Bureau of Industry and Security (BIS) advance notice of proposed rulemaking (ANPR) (70 FR 15607, March 28, 2005) that is still pending issuance of a decision/final rule.  The DOC/BIS has received, and are reviewing/considering, hundreds of comments received in response to the ANPR.  Essentially, the DOC/BIS final interpretation of the deemed export requirements for equipment “use” technology in fundamental research and birth criteria for foreign nationals will have a significant impact on how the other federal agencies should proceed with any agency-specific rulemaking.  We also understand that the National Science and Technology Council (NSTC) working group on export controls is discussing the issues within the federal government and that the university and business communities are also in discussion with DOC/BIS about the impacts of the ANPR if implemented without change.        

Suggested Alternative: The RF strongly suggests the DOD should wait until the agencies responsible for administration and interpretation of the export control regulatory provisions ((e.g., Department of Commerce (DOC) for Export Administration Regulations (EAR)) issue their decision/final rule.  Currently, the regulatory provisions of the DOC ((and Department of State for International Traffic in Arms Regulations (ITAR)) are the subject of considerable controversy regarding interpretation.  The DOD proposed rule attempting to impose related contract provisions could be substantially impacted by the DOC/BIS decision on the ANPR, in addition to other emerging federal government policy developments.   
Proposed Rule is Inconsistent

Issue:  The DOD proposed rule is inconsistent with the National Security Decision Directive (NSDD 189), issued September 1985.  The NSDD 189 established the federal government policy for controlling information and technology developed through federally-funded research at universities.  The DOD proposed rule, if implemented, will create serious ambiguity because it fails to recognize the fundamental research exclusion, and it has the potential to subject all DOD-funded research at universities to the export control regulations.
Suggested Alternative:  The RF strongly suggests the DOD should be consistent with the federal government policy in the NSDD 189 for the development of contract prescription and clause language to assure export controls compliance.
Proposed Rule Fails to Recognize Fundamental Research
Issue: The DOD proposed rule fails to recognize the fundamental research exclusion from export controls and the license exemption.  If the DOD does not clearly state in the rule language explicit recognition for the fundamental research exclusion and license exemption from export controls, the rule may be interpreted to actually apply the controls.  The effect will discourage universities from conducting DOD-funded research to avoid precluding the participation of foreign researchers and students.  The rule could be open to serious ambiguity with contracting officers’ individual discretion/interpretation and possible default-use of the clause.  This could control and restrict the dissemination of information and technology not actually intended by the DOD regulations.  In essence, the real danger is if the clause is included in a contract, that the access control requirements might be interpreted as a matter of contract compliance, regardless of whether fundamental research is excluded from export controls or exempt via the license requirements.  
Suggested Alternative:  The RF strongly suggests the DOD clearly recognize the fundamental research exclusion and license exemption in the development of the export controls compliance contract prescription and clause language.  This will avoid confusion by contracting officers, protracted contract negotiations, delays in research programs, and inconsistent application of the regulations.      
Proposed Rule Requires Segregated Facilities

Issue: The DOD proposed rule requires universities to establish segregated facilities to assure that foreign researchers and students (unless licensed by the federal government) do not have unfettered access to export controlled information or technology.  Universities will be faced with some serious decisions that include declining DOD-funded research which would sacrifice the scientific endeavor, or compromising fundamental research and the open and collaborative methods to innovation and discovery.  Either way, both universities and the United States will suffer the consequences. 
Suggested Alternative: The RF strongly suggests the DOD should wait until the agencies responsible for administration and interpretation of the regulatory provisions ((e.g., Department of Commerce for Export Administration Regulations (EAR)) issue their decision/final rule.   The federal government agencies (i.e., Departments of Commerce, State, and Treasury) responsible for the regulation of export controls should be allowed to issue/clarify the interpretation of the requirements first – prior to the other federal agencies imposing agency-specific requirements and contract provisions that might not be consistent with the regulatory agencies.   

Proposed Rule Application is Not Clear
Issue:  The DOD proposed rule is not clear with the export control compliance contract prescription and clause language and its application only to controlled information or technology developed under DOD-funded research. 
Suggested Alternative: The RF strongly suggests the DOD must develop the export control compliance prescription and clause language to clearly state that it applies only to the controlled information or technology under DOD-funded research, and not to any other activities of the contractor.  In addition, the language should clearly state that other non-export controlled activities of the contractor would not be subject to contract remedies and regulatory enforcement. 
Proposed Rule Must Clarify Controlled Information/Technology
Issue:  The DOD proposed rule must clarify and specify the information and technology that is export controlled.  It exacerbates an already complicated and complex decision-making process to state that everything in the project is controlled under the Export Administration Regulations (EAR) or International Traffic in Arms Regulations (ITAR).  Clarification is needed to identify when the project is clearly fundamental research and no controls apply; or when substantial portions of the project involve dual-use technologies not listed on either the EAR Commerce Control List or ITAR Munitions List.

Suggested Alternative:  The RF strongly suggests the DOD must clarify and specify an understanding of the appropriateness for the regulatory provisions in specific situations to protect export controlled information and technology as intended by the EAR and ITAR.  The DOD export controls compliance contract prescription and  clause language must not be applied broadly to projects that would qualify as fundamental research because this would void the exclusion and require a license application, when in-fact a license would not be necessary.
Proposed Rule Prescribes Excessive Controls for Unclassified Materials

Issue:  The DOD proposed rule prescribes very specific processes and mechanisms for unclassified export controlled information and technology.  For example, badging requirements and segregated work areas for foreign researchers and students to access export controlled information and technology.  These proposed processes and mechanisms actually exceed those required for handling classified materials as identified in the National Industrial Security Program Operating Manual.

Suggested Alternative:  The RF strongly suggests that the DOD must not impose controls on unclassified export controlled information and technology that exceed those for classified materials.  Unclassified materials do not present the same potential for risk and disclosure as with classified materials, and they should be provided with less restrictions or at a minimum the same flexibilities. 
Proposed Rule Implies Discrimination

Issue:  The DOD proposed rule fails to provide evidence that the current visa and classification processes for foreign researchers and students is inadequate to address concerns about the potential for the transfer of export controlled information and technology at universities.  In addition, the DOD Inspector General Report does not initiate the evidence to suggest that it even be addressed via rulemaking.  Extensive background checks are conducted on foreign researchers and students entering the United States to conduct research and pursue education.  Once cleared through the visa and classification processes, foreign researchers and students should be permitted to fully participate in the academic research community – without any additional discrimination. 
Suggested Alternative:  The RF strongly suggests the DOD reconsider the potential for discrimination implications by restricting foreign researchers and students ability to participate in the conduct of fundamental unclassified research.  The requirements for badging and segregated facilities as indicated in the proposed export controls compliance contract prescription and clause language present the potential for severe and unintended actions.
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